PROFIT PARTICIPATION AGREEMENT
THIS PROFIT PARTICIPATION AGREEMENT (this “Agreement”) is made this 12th day of May 2020, by and between _______________________________________ [name of owner], a _______________ [name of state], with an address of ______________________________________________________________________ [address of owner] (the “Owner”), and River Point Inc., a Florida corporation, with an address of 9799 Old St. Augustine Rd., Jacksonville, FL 32257_ (the “Developer”).
BACKGROUND:
A. Owner owns certain land located generally at _____________________, which is more particularly described on Exhibit “A” attached hereto and incorporated herein by reference (the “Property”).
B. Owner desires for Developer to improve the Property through obtaining certain rezoning, land use, entitlements, and other necessary improvements for the Property (collectively, the “Improvements’), which Improvements are more fully described on Exhibit “B” attached hereto and incorporated herein by reference. The Property and the Improvements may collectively be referred to as the “Project”. Developer is not a licensed real estate agent and will receive no commission.
C. Owner desires to engage Developer as its agent to complete the Project and list the Property for sale after getting city approvals for its highest and best use.
D.  NOW, THEREFORE, in consideration of the sum of ____and 00/100 ($____.00) Dollars and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, and upon the premises and mutual covenants and agreements herein contained, the parties hereby constitute this as their Agreement for the purpose of carrying out the Project and selling the Property, do hereby agree as follows:

Article I. Duties of Developer
Section 1.1 Developer, as agent for Owner, shall oversee and coordinate the design, entitlements and sale of the Project in accordance with the provisions of this Agreement.

Section 1.2 In the performance of its obligations under this Agreement, Developer shall, on behalf of Owner, engage, retain, contract with, supervise, coordinate, and discharge all persons reasonably required to improve the Project, including, without limitation, attorneys, accountants, architects, engineers, surveyors, appraisers, etc. Developer shall procure, or cause to be procured on behalf of Owner, all approvals, and other governmental authorizations required by law for the completion of the entitlements.  Owner shall appoint Developer its authorized agent for the same, and agrees to execute the Limited Power of Attorney attached hereto as Exhibit “C” and incorporated herein by reference.  
Section 1.3 Developer shall make reasonable efforts to cause the completion of the entitlements and sale of the Property in a reasonable manner.

Section 1.4 Developer will pay the cost of due diligence items and other reports needed to apply for rezoning and/or city approval of a higher use.  A list of the potential reports are on Schedule B.  Only those needed to get city approval of a site plan, zoning and increase the chances of a quick sale will be ordered solely at the discretion of the Developer.  Developer will front the cost and be reimbursed upon resale.
Article II. Profit Allocation
Section 2.01  If any of the portion of the Project is sold prior to a full cash out, the first distribution will be to reimburse Developer for all expenses to date and then, Owner shall receive 100% of all net profits from the sale of lots or any other portion of the Project, until such time as Owner has received the total sum of (     Dollars) $____________ (the “Strike Price”).  Thereafter, Developer and Owner agree and stipulate that all net profits from the sale of lots or any other portion of the Project shall be divided equally between the parties (25% paid to Developer and 25% paid to Owner).
Section 2.02   All proceeds from a sale shall be distributed by the closing agent directly to both parties based on calculations of profits and expenses prepared by Developer and presented to Owner for approval prior to closing.  If Owner and Developer cannot agree on the calculations, a CPA or other third party will be assigned to verify then solely based on the terms of this agreement.  

Section 2.03   The expenses reimbursed will be those costs directly related to change its use and get it sold.  See Schedule B.

Article III. Termination of Development Agreement 

Developer and Owner agree that in the event Owner has not received its Property Strike Price in full on or before DATE      then, at Owner’s option, Owner may terminate this Agreement, with neither party having any additional liability to the other. This date may be extended with the approval of both parties.  Developer reserves the right to purchase the property at the Strike Price within 90 days after the termination date as long as notice of intent to do so is delivered to the Owner by the termination date.
Article IV. Design

Section 4.01  Prior to Developer's initial submission of preliminary plans or specifications to any governmental authority, Developer shall submit such plans and specifications to Owner for its approval, which approval shall not be unreasonably withheld, delayed, or conditioned.  Owner shall grant such approval or give itemized notice of its objections to such plans and specifications within five (5) days after receipt thereof.  In the event that Owner fails to give notice of such approval or objections prior to the expiration of such five (5) day period, such plans and specifications shall be deemed approved by the Owner (the “Approved Plans and Specifications”). In the event that Owner gives timely notice of specific objections to any plans and specifications, Developer shall cause the Architect or Alternative Architect, if applicable, to revise such plans and specifications. Developer shall submit such revised plans and specifications to Owner for its approval and Owner shall grant such approval or itemize its objections within the time limits and in the manner previously provided for in this Section 4.01. In the event that Owner and Developer are unable to agree that a revised set of plans and specifications for the Improvements, within thirty (30) days after the first set of plans and specifications for the Improvements are submitted to Owner, and after reasonable efforts on their respective parts, either party to this Agreement may terminate this Agreement upon ten (10) days prior notice and both parties shall be relieved of all subsequent liability and obligations under this Agreement.  In the event Developer or Owner terminates this Agreement in accordance with this Article, Developer shall be entitled to a termination fee from Owner in the amount of $______ (_________ dollars) plus all due diligence costs and other fees incurred by Developer.  
Section 4.02    Nothing contained in this Article IV shall be deemed to limit the authority of Developer to cause or permit the design or construction of the Project to deviate from Approved Plans and Specifications; provided, however, that any material deviation which materially adversely affects Owner must be approved by Owner, unless such deviation was required by any law or other governmental requirement.

Section 4.03  Once the package has been presented to the city for approval, the Owner may not terminate this agreement and Developer will have full authority to complete the Project as outlined herein until the deadline date shown in Article III.

Article V.  Cooperation of Developer

Owner and Developer shall fully cooperate with one another to permit the design and construction of the Project to be completed in accordance with the provisions of this Agreement, including without limitation, signing, acknowledging, and delivering all documents reasonably requested by Developer or required by any governmental authority. 
Article VI. Financing 

No financing will be sought during the term of this agreement.  None will be needed because no construction will take place.  This agreement will terminate upon the sale of the land.  However, Owner is free to seek a loan at his/her/its discretion as long as it doesn’t interfere with the Developer’s rights nor exceed 70% of the amount Owner is to receive outlined in Article III (Strike Price)  Owner will be responsible for all costs of the loan.  No portion of it will be deducted from Developer’s share of the profits.

Article VII. Owner’s Special Right
Once the entitlements have been approved, the Owner reserves the right to retain the property and not list it for sale.  In this case, the Developer will receive all expenses outlined in Article II plus Developer’s share of profits determined by multiplying the appraised value of the entitled property by 80% and calculating the net profit accordingly.  This appraisal will be completed during the due diligence process as part of the costs outlined in Schedule B.  If there is a dispute of the appraised value, a new appraiser will be appointed by the law firm representing the Project or any other by mutual agreement.  If parties still cannot agree on the value of the property, it will be listed for sale with agency selected by Developer and Owner will cooperate as requested until the sale is complete.  
Article VIII. Books and Records

Developer shall prepare and maintain, in accordance with generally accepted accounting principles consistently applied, cash receipts and disbursements books and records, reflecting all money received and all money disbursed by Developer in connection with the Project. 
Article IX. Indemnification

Owner shall indemnify and hold Developer, its owners, managers, officers, employees, independent contractors and consultants harmless from and against all liabilities, costs, damages, and expenses (including without limitation intended, attorneys' fees, disbursements, and amounts paid in settlement of claims) incurred by the Owner in connection with the design of the Project, except any resulting from the gross negligence of the Developer or its willful breach of its obligations under this Agreement.  The Developer will remain liable for all costs from vendors hired by Developer.
Article X. Liens

Developer shall have no liability for or obligation as result of any mechanic's, materialman's, or similar lien, which arises in connection with the Project unless such lien arises out of the failure of Developer to remit to the party claiming such lien any unpaid invoices from vendors hired by Developer. In the event that Developer or Owner receives actual notice of any such lien, the party receiving such notice shall give the other party prompt notice of such lien.

Article XI. Force Majeure

In the event that Developer or Owner (the “Delayed Party”) is delayed or prevented from performing any of their respective obligations under this Agreement by reason of strikes, lockouts, labor problems, inability to procure professionals, laws or other governmental requirements, riots, war, or other cause not brought about by the Delayed Party, and not related to any financial liability on the part of the Delayed Party, the time for performance of the obligation shall be extended by a period of time equal to the period of such delay or prevention.

Article XII. Disclaimer of Liability

No warranties or representations have been made by Developer concerning the Project, including without limitation intended, the economic, legal, or physical feasibility of Project, or the suitability of the Property, or the merchantability, fitness or suitability of the completed Project. Developer hereby disclaims any implied warranty or representation concerning the Project, including without limitation intended, those aspects described in the immediately preceding sentence.
Article XIII. Brokerage

Real estate commissions will be paid at sale.  The Owner is solely responsible for commissions on Strike Price and will be deducted from his/her/its proceeds.  All commissions on the remainder of the sales price will be considered as an expense of this venture and factored into the calculation to determine net profit.
Article XIV. Default

Either party (the Nondefaulting Party) may terminate this Agreement in the event that the other party (the Defaulting Party) fails for any reason (other than a default by the Nondefaulting Party) to perform any of the Defaulting Party's obligations: (i) within ten (10) days after notice of such default is given to the Defaulting Party by the Nondefaulting Party in the case of any default in making any payment within thirty (30) days after notice of such default is given to the Defaulting Party by the Non-defaulting Party or in the case of any other default under this Agreement.

Article XV. Notices

Any notice, demand, request, approval, consent, or other communication (collectively referred to as a Notice) concerning this Agreement or any matter arising in connection with this Agreement shall be in writing and addressed to the other party at the address set forth in the first paragraph of this Agreement. Any Notice shall be given by either: (i) personal delivery in which event it shall be deemed given on the date of delivery; or (ii) certified mail return receipt requested in which event it shall be deemed given three (3) business days after the date deposited in any post office, branch post office, or official depository, (iii) email. Any party may change any address for the delivery of Notice to such party, by giving Notice in accordance with the provisions of this Section. The attorneys for the parties may give any Notice.

Article XVI. Arbitration

In the event of any claim, cause of action, right to relief or dispute between the Owner and the Developer which relates to or arises out of this Agreement, including without limitation intended, the meaning or application of any provision of this Agreement or the performance of any obligation under this Agreement, the sole and exclusive remedy shall be arbitration conducted in the County in which the Project is located in accordance with the then existing construction industry arbitration rules (the Arbitration Rules) of the American Arbitration Association. The arbitrator(s) shall be selected in accordance with the Arbitration Rules. The award of the arbitrator shall be specifically enforceable as a judgment in any court of competent jurisdiction. The Developer and the Owner shall each pay fifty percent (50%) of the fees and expenses of the arbitrator.  The venue for arbitration shall be virtual and conducted online.  
Article XVII.   Attorneys' Fees and Disbursements

In the event that any party shall engage an attorney in connection with any action or proceeding (including without limitation intended, any arbitration proceeding) to enforce or construe this Agreement, the prevailing party in such action or proceeding shall be entitled to recover its reasonable attorneys' fees and disbursements. In the event different parties are the prevailing parties on different issues, the attorneys' fees and disbursements shall be apportioned in proportion to the value of the issues decided for and against the parties.
Article XVIII. Successors

The rights and obligations of the parties under this Agreement shall inure to the benefit of and be binding upon the parties and all persons who succeed to their respective rights and obligations.

Article XIX. Modifications/Waivers

This Agreement cannot be changed nor can any provision of this Agreement, or any right or remedy of any party, be waived orally. Changes and waivers can only be made in writing and the change or waiver must be signed by the party against whom the change or waiver is sought to be enforced. Any waiver of any provision of this Agreement, or any right or remedy, given on any one or more occasions shall not be deemed a waiver with respect to any other occasion.
Article XX. Entire Agreement

This Agreement is signed by the parties as a final expression of all of the terms, covenants, and conditions of their agreement and as a complete and exclusive statement of its terms, covenants, and conditions and is intended to supersede all prior agreements and understandings concerning the subject matter of this Agreement.
Article XXI. Counterparts

This Agreement may be signed in one or more counterparts or duplicate signature pages with the same force and effect as if all required signatures were contained in a single original instrument. Any one or more such counterparts or duplicate signature pages may be removed from any one or more original copies of this Agreement and annexed to other counterparts or duplicate signature pages to form a completely executed original instrument.
Article XXII. Captions

The captions contained in this Agreement were inserted for the convenience of reference only. They do not in any manner define, limit, or describe the provisions of this Agreement or the intentions of the parties.

Article XXIII. Gender/Singular/Plural

Whenever masculine, feminine, neuter, singular, plural, conjunctive, or disjunctive terms are used in this Agreement, they shall be construed to read in whatever form is appropriate to make this Agreement applicable to all the parties and all circumstances, except where the context of this Agreement clearly dictates otherwise.
Article XXIV. Governing Law

This Agreement was prepared and negotiated, and in the State of Florida. In the event of any dispute concerning or arising out of this Agreement, the laws of the State of Florida shall govern and control the construction and enforcement of this Agreement.
IN WITNESS WHEREOF, the parties have signed this Agreement as of the date set forth above.
Signed, sealed and delivered



DEVELOPER:
in the presence of:

____________________________


_____________________________
Print Name:__________________ 


By: ___________________________





   
  
Its: ___________________________
_____________________________

Print Name:___________________

Signed, sealed and delivered



OWNER:

in the presence of:

____________________________


_____________________________

Print Name:__________________ 


By: ___________________________






   
  
Its: ___________________________

_____________________________

Print Name:___________________
Exhibit “A”
Legal Description of Property
Exhibit “B”
The Business Plan Summary
1.  Execute this agreement.

2. Developer will begin hiring appropriate attorney or other vendors to complete all due diligence reports, determine highest and best use, prepare a preliminary site plan for approval after determining the attitude of the city and feasibility of city approval.  The reports may include the following and any other pertinent to the project:

· Title search

· Wetland delineation

· Environmental report

· Endangered species

· Water Rights

· Required state or federal inspections

· Preliminary conceptual site drawings

· Survey 

· Appraisal

3.  After all reports are in place necessary to present to city, the team will apply for any rezoning and change of use pertinent to the project.  We will not present any plan to city prior to getting a positive feedback early in the due diligence process.  All efforts will be exerted to avoid unnecessary expenditures. If the city doesn’t like our plan, we’ll create one they do like.

4. Once entitlements are approved, the property will be listed with a brokerage firm selected by the Developer.  The plan is simply to sell an entitled undeveloped property to a builder at a much higher entitled value.  We have no intentions of adding any horizontal or vertical development.
Exhibit “C”
Limited Power of Attorney
3

